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any goods otherwise available from private enterprise in the
community was defeated in the Senate. A bill introduced in
the House which would have established a private enterprise
review commission to study government competition with private
enterprise never got out of committee. Legislation has been
enacted which directs a task force to study the issue.

Louisiana

In 1984, legislation was introduced in Louisiana which
would have prohibited the government from providing goods and
services offered by private enterprise, but the bill failed to
pass.

South Dakota

Legislation was passed in South Dakota in 1984 which
established the Private Enterprise Review Commission, but no
funds were appropriated. In 1985, legislation was introduced
which would have appropriated funds and extended the
Commission, but this failed to pass.

Tennesseea

In 1984, Tennessee legislation was introduced which would
have restricted government and tax-exempt corporations from
competing with private businesses. The bill would have 3also
established a private enterprise review commission, but the
legislation failed to pass.

Washington

Legislation was introduced in Washington 1in 1385 to
establish the Fair Competition Review Commission, but it did
not pass out of the committee. Hearings were held in November
and December of 1985 to study the unfair competition issue.

California

Legislation restricting unfair competition was introduced
in Californmnia in 1985, but was left pending in committee.
Legislation is anticipated during the 1986 Session.

Missouri and QOregon

Bills concerning government and nonprofit competition with
the private sector were introduced in Missouri and Oregon in
1985.



orida and Chio

No legislative action has been taken in Florida or Ohio,
hut bills addressing the issue of government competition were

expected to be introduced in their 1986 Sessions.
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Wisconsin

The Joint Audit Committee of the Wisconsin legislature is
investigating the state's competition with private businesses
and will make legislative recommendations.

Maine

Legislation has been introduced in Maine to establish a
commission to study government competition with privat
enterprise.

Virginia
In Virginia, the Governor's Advisory Council on 5Small
Business has recommended that a study be done on this issue.

A task force of business representatives has also been formed
to make legislative recommendations.

L4

Montana

A resolution reguesting a study to identify government

activities which compete with the private sector 1in Montana
was introduced, but did not pass the Senate.
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No legislation 1s being consider n Alabama, Arkansas,
Delaware, Massachusetts or New rsey, but bugsiness
representatives are concerned over the issue and wouid like to
see legislative measures taken.
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I1I. Activity at the Federal Level

Contracting is not a new issue for the federal government,
which has been using the services o¢f the private sector in
varying degrees since the time of the American Revolution,
President Eisenhower, in his 1954 budget address., begsn a new
rrend in government, known as the “contract state,” with these
words: “This new budget marks the beginning c¢f a movement to
shift...to private enterprise federal activities which can be
more appropriately and more efficiently carried on 1in that
way."’> In 1966, OMB Circular A-76 provided the guidelines
for government contracting industrial and commercial goods and
services. In 1979, a revised OMB Circular A-76 reaffirmed the
government ‘s general policy of reliance on the private sector,
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governments to turn over services to private contractors and
has proposed the sale of various federally-owned assets to
private enterprise.

Conrail was recently sold through the U.S. Department of
Transportation, and President Reagan recommends that such
enterprises as Amtrack, the Bonneville Power Administration,
and the HNaval Petroleum Reserve should alsc be sold to the
private sector. In addition, the Grace Commission recoeommended
sale of Dulles and National Airports in Washington, military
commissaries, and even part of the Coast Guard as money saving
steps. Budget Director James Miller has also suggested
selling the Postal Service, traffic-control units in small
airports and the Federal Housing Administration.

These efforts at the federal level toward an active policy
of privatization have been the subject, of course, of great
controversy.

IV. Xentucky Legislative Initiatives

The interest among membsrs of the Kentucky General
Assembly in taking legislative action on the iss ]
government competition wit private enterp
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rise
g far Dback as the 1%76 %ﬁaMiﬂn The r?10w1mg pag
some of this 1eglsi ative history, stressing the efforts

Task Force on Small Business during the 1984-85 Interim.
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During the 1984 Session of the General Assembly, Senator
introducerd Senate Bill 301, which would have
state agencies o1 institutions, with certain
from engaging in mq‘f?ities in compebition with
¥ terprise. This bill wa discussed nor ) &
in committee and therefore never came to the Senate

a vore.
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With the exception of 1982, a bill similar to 1984 5B 301

has been introduced in every regular session of the General
Bzsemhly since 1976, In 1976 8B 328, introduced by E&enator

Nanny Yocom, reached the Senate floor but was defeated by a
v@ﬁ@ of 16 to 18, In 1978 House Bill 469, with thirty
sponsors, passed the House of Representatives 45 to 9. House
Bill 108 and Senate Bill 319, introduced in 1980, were not
voted on in their respective chambers.

In 1984, in contrast, the Senate passed Senate Resolution
59 and the House of Representatives passed House Resolution
50. These resolutions directed the Legislative Research
Commission, through the Small Business Task Force, to identify
governmental activities which may be in competition with
private enterprise and study the desirability of contracting
out government services to the private sector.
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4. A consideration of fees charged in the
private sector before setting fees at
state park facilities.

While we do not wish to discourage appropriate
development of our state park system, we think it
is important to consider the private sector in
the process of such developments.®

These policy statements accurately reflected the sentiments of
the Task Force regarding the issue of government competition
generally and contracting for service in particular.
Commissioner Hudson responded favorably to these policy
statements but noted in respect to item 3 that ”...private
management...should only occur when the total capital cost has
been invested by the private sector.”’

At the last several meetings of the Task Force during the
1984~85 Interim, several different drafts of legislation to
restrict government competition with private enterprise were
considered. The last two drafts drew features from Senator
Karem's 1984 bill, the Arizona statutes, and the policy
sentiments expressed in the letter to Commissioner Hudson. A
motion  at the December 16, 1985, meeting to prefile a

ﬂarésnuidk with ¢ EXDT e,miuﬂ that 1t should pass
H a 2 of 13 to 2. Prefiling required a positive
w@fﬂ by a ma jority of the committee. Since the Task Force had

twenty- seven m@mbezsﬁ the measure failed by one vote.

House Bill 654, introduced by Representativ
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uring the 1986 regular session, is attached to thisz repor
It contains most of the features considered by the committee
at its December 16, 1985, meeting.

Although the 1986 Session of the General Assembly did not
Pass HB 654, the Task Force has committed itself to
continuing action in this area. At its HNovember 12, 1985,
meeting a motion was made by Senator Danny Yocom and seconded
by Representative Jim Yates that the first orvder of business

for the Task Force during the 1986-87 Interinx should be a
continuation of its role of hearing and attempting to resolve
complaints from the private sector about state government
competition. The motion carried unanimously. The Labor and
Industry Committee has also decided to study the issue during
the present interim.

SUmmary

The sentiment of the committee seemed so0lidly behind the
idea that competition was at times a problem and that
sometimes intervening action was needed. They were somewhat
ambivalent about whether this problem should be or could be
resolved statutorily. However, the Task Force was pleased
with their success in getting both the state Parks Department
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and the State Fair Board to adjust their rates upward, and
alsc their success in getting the Area Development Districts
to agree in writing to restrict their computer services to
local governments, The Task Force, therefore, as the measure
adopted on November 12, 1985, indicates, clearly sees a role
fof itself as a forum to which small Dbusiness can bring
ints, and as a problem solver in this area, on an adgd
ase-by-case basis.
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Y. Conclusions

There obviously are several areas in which Kentucky state
aempéve with private enterpr risE The pu%lic

for example, cgmpete Wi tb 'f‘it educational

uugh post aduat progfamuo




The correct analysis of this issue will probably show the
existence of a dynamic and ever-changing relationship between
the private and public sectors. A correct response to the
issue will, therefore, probably call for a flexible, dynamic
process to ease, from time to time, the tension which builds
up between the two sectors.

There is now no statewide policy on or focal point for
evaluating where state government is appropriately or
inappropriately 1in competition with the private sector.
Government policy in this area has tended to vary from
administration to administration, from legislature to
legislature and from service to service.' Judging from the
response of the Dbusiness community at the Task Force's
hearings, government competition, while a burning issue to
several businesses, 1s probably not perceived as a major
problem by the Kentucky business community in general.

One possible response to this issue is to pass legislation
which would attempt to define where the legislature wisheas to
prohibit government competition altogether and where it wishes
to carefully restrict state service delivery. For instance,
as was voiced during the hearings, there may be a time and
place for the state to restrict its building, expansion, and
management of new and existing park lodges, swimming pools and
campgrounds. However, in lieu of direct state provision, the
private investor could through contract or lease develop and
operate these same kinds of facilities within our park
system. These ideas are expressed legislatively in HB 654,
which is attached to this report.

Many of the prospects and pressures for change involve
unknown guantities: (1) If there is, in fact, a trend toward
privatization at the federal 1level, the trend may gather
momentum 1f federal deficits are reduced and taxes are not
substantially increased. In that scenario, the federal
government will probably cut existing public services or find
ways of delivering services for less money. (2) Kentucky's
state and leccal governments also face taxing and revenue
constraints, which might increase the appeal of privatization
as a means of reducing public service costs. If substantisl
federal aid cutbacks do occur, Xentucky's state and local
governments will probably consider privatization more
closely. (3) Decentralization of governmental services
nationally and locally may make federal, state and local
governments more innovative as arrangers and not necessarily
providers of service. In all three cases there is the hope on
the part of those who advocate privatization that it will
increase productivity and cut back management costs in
government.

Regardless of the wunknowns, the Task Force on Small
Business has committed itself to address this issue during the
1986-87 Interim, at least on an ad hoc basis. As a result,
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businesses in Kentucky will continue to have an instrument
through which to wvoice their concerns regarding government
competition with private enterprise.
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86 RS BR 1893

AN ACT relating to activities in competition with

private enterprise.

t enacted by the CGeneral Assembly of the Commonwealth

Be

[

Kentucky:

Q
#h

SECTION 1. A NEW SBECTION OF KRS Is

TC READ AS

vart from any state revenues: and

Except =z otherwlise provided in this , __and
_ _ o A2 - o b b o R . Ea o 33 .
notwithstanding any otner provaisions of law, it shall he

the policy of the Commenwealth that no state agenc

institution, or political subdivision supported in whole

ivity

s

or part by any state revenues shall engage in any ac
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which is in competition with pri
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te enterprise unless the

agency, institution or political subdivision can

demconstrate that there 1is an overriding or compelling

public interest served by the Commonwealth's provision of

the service. Examples of activities provided Dby the

Commonwealth which may carry an overriding or compelling
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1 (c) Private enterprise cannot adequately provide the
2 needed service; or

3 (d) Cessation of the activity will

4 narxrm or loss of substantial invested

5 Commonwealth.
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gnterprise and ordered terminated, mav continue unti

23 expiration date of any contract which would be adversely
24 affected by the cessation of the activity.

25 (8) If a state agency, institution, or political
26 subdivision of the Commonwealth demonstrates an overriding
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